
 
IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
 

 
IN RE: LIBOR-BASED FINANCIAL 

INSTRUMENTS ANTITRUST LITIGATION 

 
MDL No. 2262 (NRB)  
 
 

 
THIS DOCUMENT RELATES TO: 
 

 

 
MAYOR AND CITY COUNCIL OF 
BALTIMORE, et al., 
 

Plaintiffs, 
 
v. 
 
CREDIT SUISSE AG, et al., 
 
Defendants. 
 

 
No. 11-cv-5450 (NRB) 

 

 I, Shannon R. Wheatman, being duly sworn, hereby declare as follows: 

1.   I am president of Kinsella Media, LLC (“KM”), an advertising and notification 

consulting firm in Washington, D.C. specializing in the design and implementation of class 

action and bankruptcy notification programs.  My business address is 2101 L Street NW, Suite 

800, Washington, D.C. 20037.  My telephone number is (202) 686-4111. 

2.   This declaration will describe the notices and the notice program implemented 

here for In re Libor-Based Financial Instruments Antitrust Litigation, including why I believe 

they were effective and satisfy the requirements of Federal Rule of Civil Procedure 23(c) and 

due process. 

3.   This Notice Program is related to the Settlement with Citibank N.A. and Citigroup 

Inc. (together, “Citibank”).  
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4.   In my declaration on adequacy of the notice program related to the Barclays Bank 

plc settlement, dated May 25, 2017, and submitted along with my C.V., I detailed my class 

action notice experience, leadership in the form and content of class action notice, and 

publications on notice and due process. I also provided my educational and professional 

experience relating to class action litigation and my ability to render opinions on the overall 

adequacy of a notice program.  See ECF No. 1929, ¶¶ 3-8. 

5.   This Notice Program is similar in substantial respects to the one previously 

implemented by KM and approved by the Court in connection with the Barclays Bank plc 

settlement.  Information and analysis relevant to the development and implementation of that 

program was used for this one.   

6.   KM was retained to design and implement the Notice Program in this Settlement.  

I submit this declaration to describe the implementation of the Notice Program.   

NOTICE PROGRAM OVERVIEW 

7.   In this case, the proposed Notice Program was designed to reach the greatest 

practicable number of Class Members and ensure that they will be exposed to, see, review, and 

understand the Notice. 

8.   Although each case is unique, the methods and tools used in developing and 

implementing the Notice Program for this Settlement have been employed in many other court-

approved notice programs. 

9.   The Class in this case is defined as: 

All persons or entities (other than Defendants and their employees, 
affiliates, parents, and subsidiaries) that purchased in the United 
States, directly from a Defendant (or a Defendant’s subsidiaries or 
affiliates), a U.S. Dollar LIBOR-Based Instrument and that owned 
the U.S. Dollar LIBOR-Based Instrument any time during the 
period August 2007 through May 2010 (the “Class Period”). 
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10.   To effectively reach this Class, which consists largely of financial professionals, 

KM implemented a Notice Program consisting of direct notice, paid media in national 

newspapers, business and trade magazines, and targeted websites, global earned media with an 

internationally distributed press release, and a dedicated website.  As detailed below, I believe 

this Notice Program meets due process standards and provided the best notice practicable to the 

Class under the circumstances.  Each of these elements is described in more detail below. 

11.   I was involved in drafting the various forms of Notice as described below.  It is 

my opinion that each proposed form was noticeable, clear, concise, and written in plain, easily 

understood language.   

Individual Notice 

12.   Individual notification consisted of mailing a Long Form Notice of the Settlement 

and a Proof of Claim to potential Class Members, informing them of their legal rights and how 

they may participate in or opt-out of the Class. 

13.   Specific information regarding the Individual Notice portion of the Notice 

Program is provided in the declaration of Jason Rabe of Rust Consulting (“the Claims 

Administrator”), which is being filed concurrently with this declaration.  

14.   A partial list of Class Members was compiled based on information provided by 

Barclays Bank plc and some of the USD LIBOR panel banks.   

15.   In addition, KM utilized mailing lists and databases selected and customized to 

reach public and private entities and financial professionals who are likely to be Class Members. 

All told, the final list represented a merged and de-duplicated combination of the following: 

Case 1:11-md-02262-NRB   Document 2380   Filed 12/15/17   Page 3 of 29



4 

a.   3,167 counterparties in LIBOR-based instruments during the settlement class 

period provided by Citibank. 

b.   43,479 counterparty addresses provided from other defendants. 

c.   24,123 institutional investors. 

d.   66,946 state, city, and county government offices, as well as schools (excluding 

private schools), universities, and healthcare facilities.  

16.    All told, under this program, a Long Form Notice and Proof of Claim was sent to 

at least 137,637 persons or entities who have been identified as potential Class Members. 

17.   Overall, according to Rust, after all mailings were completed, 5,101 notices are 

currently undeliverable.    

Paid Media 

18.   To supplement individual notification, KM designed and implemented a paid 

media program to reach Class Members who do not receive an Individual Notice. 

19.   KM implemented a Notice Program consisting of advertising in national 

newspapers, business and trade magazines, and targeted websites. 

20.   To reach financial professionals, the Publication Notice appeared in the following 

national newspapers:  Barron’s, Financial Times, Investor’s Business Daily, and The Wall Street 

Journal. 

21.   To reach decision makers in various business sectors, the Publication Notice 

appeared in the following business magazines: Bloomberg Businessweek and The Economist.  
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22.   To reach decision makers in various business sectors, the Publication Notice also 

appeared in the following trade magazines: CFO Magazine, Financial Advisor, Institutional 

Investor, Investment Advisor, Investment News, Modern Trader, Pensions & Investments, 

Technical Analysis of Stocks & Commodities (The Traders’ Magazine), and The Bond Buyer.  

23.   An Implementation Report for the Notice Program is attached as Exhibit 1 and 

confirms that the Court-approved Notice Program was implemented. The report details each 

advertisement and the date and page number upon which the advertisement appeared.  The report 

confirms that KM has received a true and correct copy of the advertisement, or “tearsheet,” from 

each publication.1  A true and correct copy of the Publication Notice, or tearsheet, as it appeared 

in print is attached as Exhibit 2. 

24.   KM incorporated Internet advertising into the Notice Program to provide potential 

Class Members with additional notice opportunities.  Impressions were allocated to maximize 

exposure during the campaign across websites that are best driving potential Class Members to 

the Settlement website.   

25.   To reach decision makers in various business sectors online, targeted Internet 

banner ads and text ads appeared as follows: CFA Institute Financial NewsBrief, Traders 

Magazine Online, PlanSponsor Online, Business-to-Business Websites, Channel Placement 

(Business/Finance/Stocks & Investing), Contextual/Behavioral Targeting, and LinkedIn.  

LinkedIn targeting included ads to users who have indicated they are members of the Strategic 

Finance Group and PlanSponsor Group.  A total of 57,859,046 gross impressions were delivered 

across Business-to-Business Websites, Channel Placement, and Contextual/Behavioral 

Targeting.2   

                                                
1 Copies of the notices as they appeared in each publication are available to the Court upon request. 
2 Gross impressions are the duplicated sum of audiences of all media vehicles containing the notice. 
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26.   Attached as Exhibit 3 are true and correct copies of the online ads, including: 

banner ads (examples of how the last frame of the banner appeared on several websites) and 

LinkedIn ads. 

27.   KM sponsored keywords and phrases with major search engines, including: 

Google, Bing, and other search partners.  In order to help search engine users locate the 

informational website about the Settlement, KM purchased sponsored links to appear when 

searchers enter certain terms.  When a user searched online for one of the specified search terms 

or phrases, an advertisement appeared on the results page that pointed users to the website.   

Earned Media 

28.   On October 30, 2017, a global press release was distributed through Business 

Wire to key financial and business media, with coverage of newspapers, television, radio, news 

agencies, analysts and business publications/editors in the Americas, including the United States, 

Canada and Latin America, Asia-Pacific, Europe, Middle East, and Africa.  The distribution 

included a global mobile audience via a variety of platforms and aggregators including AP 

Mobile, Yahoo! Finance and Viigo.  The press release was translated into Arabic, French, 

German, Portuguese, Spanish, simplified-PRC Chinese, traditional Chinese, Japanese, and 

Korean.  It highlighted the toll-free telephone number and Settlement website address, so that 

Class Members can obtain complete information.  A copy of the press release is attached as 

Exhibit 4.  The press release was viewed 12,937 times through web/online services, newspapers, 

and other media types.  A copy of the views by media type is attached as Exhibit 5. 

Website 

29.   The Settlement Administrator established a website at 

www.USDollarLiborSettlement.com to enable Class Members to get information on the 

Settlement.  By accessing the website, Class Members were able to file a claim and obtain 
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additional information and documents about the Settlement, including: the Long Form Notice, 

Court documents, frequently asked questions, and other information.  Class Members were able 

to download Notice materials. 

Other Administration Components 

30.   A toll-free phone number was established to allow Class Members to call and 

request that a Notice be mailed to them or listen to frequently asked questions. 

31.   A post office box was established to allow Class Members to contact Class 

Counsel by mail with any specific requests or questions. 

THE FORM AND CONTENT OF THE NOTICES 

32.   The Notices effectively communicated information about the Settlement. 

33.   Rule 23(c)(2) of the Federal Rules of Civil Procedure requires class action notices 

to be written in “plain, easily understood language.”  KM applies the plain language requirement 

in drafting notices in federal and state class actions.  The firm maintains a strong commitment to 

adhering to the plain language requirement, while drawing on its experience and expertise to 

draft notices that effectively convey the necessary information to Class Members. 

34.   The Publication Notice was designed to capture the Class Member’s attention 

with clear, concise, plain language. The Notice directed readers to the case website or toll-free 

number for more information.  The plain language text provided important information regarding 

the subject of the litigation, the Class definition, and the legal rights available to Class Members.  

No important or required information was missing or omitted.  In fact, this Notice stated all 

required information without omitting significant facts that Class Members need to understand 

their rights.  The Notice also referred readers to the Long Form Notice which is available to 

those who call or visit the website. 
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35.   The Long Form Notice provided substantial information, including all specific 

instructions Class Members need to follow to properly exercise their rights, and background on 

the issues in the case.  It was designed to encourage readership and understanding in a well-

organized and reader-friendly format.  

36.   In preparing the Notices in this Settlement, I employed communications methods 

that are well-established in my field.  I embraced the high standards embodied in the Advisory 

Committee’s notes accompanying the 2003 changes to Rule 23(c)(2): 

The direction that the class-certification notice be couched in plain 
easily understood language is added as a reminder of the need to 
work unremittingly at the difficult task of communicating with 
class members. 
 

CONCLUSION 

37.   It is my opinion that the Notice Program provided the best notice practicable 

under the circumstances.  It is consistent with the standards employed by KM in notification 

programs designed to reach class members.  The Notice Program, as implemented, is fully 

compliant with Rule 23 of the Federal Rules of Civil Procedure and satisfies due process 

requirements. 

I declare under penalty of perjury that the foregoing is true and correct.  Executed in Souderton, 

Pennsylvania this 15th day of December 2017. 

 

 
_________________________________ 
Shannon R. Wheatman, Ph.D.  
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Page  1  of  1

Issue 
Date

Page #
of Ad

November 6 33
November 8 13
November 6 A13
November 6 B3

November 13 B4

November 6 Issue 89
November 11 Issue Cover 3 - 

premium 
positioning

November 13
November 30
November 11
December 15

November 6 26
December 55

November 13 16
December 37

November 6 2

Status

Press Release (International - Premier Global) Confirmed

Earned Media

Ad Text ConfirmedKeywords

Linkedin Ad Text & Image Confirmed

PlanSponsor Banners Confirmed

Channel Placement 728x90, 300x250, 300x600

Contextual/Behavioral Targeting 728x90, 300x250, 300x600

57,859,046

CFA - Financial Newsbrief Banners Confirmed

Business to Business Websites 728x90, 300x250, 300x600

Ad Type/Size Delivered Impressions

Web

Traders.com Banners Confirmed

Online Media

Wall Street Journal 1/6 Page (5.35" x 7") November 13, 2017 Yes

Trade Magazine(s)

The Economist 4.625" x 7.0625" November 10, 2017

Investor's Business Weekly 1/4 Page (5.93" x 8.44") November 6, 2017 Yes
Wall Street Journal 1/6 Page (5.35" x 7") November 6, 2017 Yes

Newspaper(s)

Financial Times 1/4 Page (6-11/16" x 10-7/8") November 8, 2017 Yes

Investment Advisor 4.5" x 7.25" November 17, 2017 Yes
Investment News 6" x 8" November 6, 2017 Yes

Financial Advisor 4.5" x 7" October 30, 2017 Yes
Institutional Investors 4.5" x 7.5" November 6, 2017 Yes

The Bond Buyer 4.875" x 6.375" November 6, 2017 Yes

Modern Trader 5.875” x 7” November 1, 2017 Yes
Pensions & Investments 6" x 8" November 13, 2017 Yes
Technical Analysis of Stocks & Commodities 4.625" x 7.25" November 6, 2017 Yes

Bloomberg Businessweek 7.125" x 4.375" November 3, 2017 Yes

CFO magazine 7.375" x 4.8125" November 2, 2017 Yes

Yes

Media Buy Report

In re LIBOR-Based Financial Instruments Antitrust Litig. 

(Citibank Settlement)

Business Magazine(s)

Barron's Half Page (4.9" x 10") November 6, 2017 Yes

Media

Print Media

Unit Type/Size Date Ad(s)
Ran

Tearsheet
Received
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Briefing

i China struggles to rein in bitcoin trading
The trading of cryptocurrencies has gravitated
towards the private over-the-counter market, just
weeks after China announced that public exchanges
would be closed.— PAGE 11; IZABELLA KAMINSKA, PAGE 9

i Trump calls for North Korea deal
Donald Trump has urged Pyongyang to “come to
the table and make a deal”, as he hailed US progress
in countering the North Korea threat in comments
that departed from his usual fiery rhetoric.— PAGE 4

i May told to get a grip on feuding cabinet
The UK premier has been urged by her MPs to clear
out her cabinet, which has shown signs of tipping
into anarchy as ministers freelance on policy and
engage in feuds.— PAGE 2; EDITORIAL COMMENT, PAGE 8

i New Angola president pulls the strings
João Lourenço appears to have
upheld his pledge not to be a
puppet of José Eduardo dos
Santos, with speculation he
may even target the former
president’s family.— PAGE 3

i Ackman loses push for ADP board seats
Billionaire activist investor Bill Ackman has lost his
bid for three seats at ADP, the US human resources
and payroll provider, dealing him a fresh blow after
a series of investment setbacks.— PAGE 11; LEX, PAGE 10

i Nato creates new command structures
Secretary-general Jens Stoltenberg has said the
alliance is planning new command structures to aid
its ability to deploy reinforcements in Europe. The
move follows Russia’s annexation of Crimea.— PAGE 2

i US tax revisions fail to contain outcry
Republicans have failed to calm a corporate outcry
over plans to impose a new tax on cross-border
payments by multinationals, as lobbyists said
revisions to a reform bill were insufficient.— PAGE 4

Datawatch

Gandhi on Modi
India’s PM has no response to the
challenge of China — COMMENT, PAGE 9

WEDNESDAY 8 NOVEMBER 2017 WORLD BUSINESS NEWSPAPER USA $2.50 Canada C$3.00

World Markets

STOCK MARKETS

Nov 7 prev %chg

S&P 500 2585.87 2591.13 -0.20

Nasdaq Composite 6753.39 6786.44 -0.49

Dow Jones Ind 23487.86 23548.42 -0.26

FTSEurofirst 300 1551.95 1559.61 -0.49

Euro Stoxx 50 3661.73 3682.36 -0.56

FTSE 100 7513.11 7562.28 -0.65

FTSE All-Share 4130.47 4156.41 -0.62

CAC 40 5480.64 5507.25 -0.48

Xetra Dax 13379.27 13468.79 -0.66

Nikkei 22937.60 22548.35 1.73

Hang Seng 28994.34 28596.80 1.39

MSCI World $ 2046.80 2045.47 0.06

MSCI EM $ 1131.03 1126.18 0.43

MSCI ACWI $ 499.40 498.86 0.11

CURRENCIES

Nov 7 prev

$ per € 1.158 1.159

$ per £ 1.314 1.312

£ per € 0.881 0.883

¥ per $ 114.045 114.130

¥ per £ 149.850 149.761

€ index 93.950 94.345

SFr per € 1.156 1.159

Nov 7 prev

€ per $ 0.864 0.863

£ per $ 0.761 0.762

€ per £ 1.135 1.133

¥ per € 132.024 132.231

£ index 77.666 77.268

$ index 101.309 101.313

SFr per £ 1.313 1.313

COMMODITIES

Nov 7 prev %chg

Oil WTI $ 57.14 57.35 -0.37

Oil Brent $ 63.73 64.27 -0.84

Gold $ 1275.60 1270.90 0.37

INTEREST RATES

price yield chg

US Gov 10 yr 99.49 2.31 -0.01

UK Gov 10 yr 99.82 1.27 -0.02

Ger Gov 10 yr 101.69 0.33 -0.01

Jpn Gov 10 yr 100.73 0.03 0.01

US Gov 30 yr 99.51 2.78 -0.02

Ger Gov 2 yr 101.99 -0.76 0.00

price prev chg

Fed Funds Eff 1.16 1.07 0.09

US 3m Bills 1.19 1.18 0.01

Euro Libor 3m -0.38 -0.38 0.00

UK 3m 0.53 0.52 0.00
Prices are latest for edition Data provided by Morningstar

RICHARD WATERS — SAN FRANCISCO

Thefirst trulyautonomouscars—vehi-
cles that cruise the streets with no one
behind the wheel — have finally
arrived.

Waymo, Google parent Alphabet’s self-
driving car project, disclosed yesterday
that it had let its driverless cars loose in
parts of Phoenix, Arizona, with nobody
in the front seats to take over in case of
emergency.

Members of the public taking part in a
Waymo trial in the desert city in the US
south-west will be able to summon the
vehicles through a ride-hailing app “in
thenext fewmonths”, thegroupsaid.

Potentially one of the most disruptive
new technologies, as well as one of the
mosthyped,driverlesscarshavebeenat
the centre of a race between big auto-
makers and technology companies. But

while a number of groups are testing the
technology on the streets with back-up
drivers behind the wheel, most believe
the advent of full autonomy is at least
twoyearsaway.

The test, while limited to an unspeci-
fied area, is “not a one-time ride or a
demo” but the start of “a new phase for
Waymo and the history of this technol-
ogy”, according to John Krafcik, head of
Waymo, who announced the milestone
atatechconference inLisbonyesterday.
The company plans to expand it to the
entire Phoenix region, he added, with-
outgivingatimeframe.

Google shocked the auto industry
when it first disclosed a rudimentary
version of its driverless technology
seven years ago this week, and it subse-
quently invested more than $1bn in
autonomousvehicleresearch.

Rivals concede it still has a technology

lead, though sceptics question whether
the artificial intelligence is good enough
to respond to the many unforeseen
events thatcouldoccurontheroad.

“I’m concerned they’re following the
traditional Silicon Valley mode of: let’s
put something out in beta and fix it as
we go along,” said John Simpson of Con-
sumerWatchdog,aUSadvocacygroup.

Waymo believes it is the first com-
pany to reach a standard known in the
driverless car world as level 4, meaning
itscarscandriveunder fullautonomyin
preset areas that have been carefully
mappedandtested.

Uber, General Motors, Delphi, BMW
andothershavebeenconductingtesting
to reach level 4, but all of them still keep
ahumaninthedriver’s seat.
Additional reporting by Leslie Hook in
San Francisco
Big tech greed page 14

Humans take back seat as Waymo’s
driverless cars pass Phoenix milestone

Forbes has kicked commerce secretary
Wilbur Ross off its US rich list for the
first time in 13 years, alleging he lied to
it about his net worth by more than
$2bn. Mr Ross disclosed a net worth of
$700m when he was nominated to
Donald Trump’s cabinet. A year earlier,
his net worth was listed at $2.9bn on
the Forbes 400 list. ‘After one month
of digging, Forbes is confident it has
found the answer: that money never
existed,’ the magazine said.
Report i PAGE 4

US commerce secretary
booted off Forbes rich list
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EU retail sales
have been rising
since 2014, having
been more or less
flat for seven
years. The wider
trend echoes
those of Germany
and the UK. Spain
and Italy trail
pre-crisis levels,
while France
enjoyed an earlier
recovery

Retail rising
Deflated turnover indices (rebased)

Source: Eurostat (Excluding motor vehicles)
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Heated exchange
Shareholders forced to pick sides in
battle of the LSE — COMPANIES, PAGE 12

Rupert’s retreat?
Fox talks raise doubts on future of
Murdoch media empire — PAGE 13

Saudi bond yield
Maturing Oct 2026 (%)

Source: Thomson Reuters Datastream Photo: Getty

Kingdom Holdings
Share price (riyal)

Oct 2
10.37

Oct 2
3.39

Oct 2
7,224

Nov 7
8.10

Nov 7
3.53

Nov 7
6,923

Saudi equities
Tadawul All-Share index

CAROLINE BINHAM AND
PATRICK JENKINS — LONDON

A group of large financial institutions
with big London operations, led by Wall
Street’s pre-eminent banks, have told
the US commerce secretary that Brit-
ain’s unstable government and slow
progress in Brexit planning may force
them to start moving thousands of jobs
outofCity inthenear future.

The warnings were made on Friday
during a closed-door meeting between
executives from the banks, including
JPMorgan Chase, Goldman Sachs and
HSBC, and Wilbur Ross during the cabi-
net secretary’s visit to London, accord-
ingtopeoplebriefedonthediscussions.

Those people said the banks were par-
ticularly concerned by the failure of
Britaintoprovideclarityoverwhether it

will secure a transition deal to smooth
thechangingregulatoryregimeafter the
UK leaves the EU. They warned they
had even less clarity over what a final
Brexitdealwould looklike.

Without such clarity from the govern-
ment, the executives said, jobs would
move to the US or to other European
capitals as banks began to enact worst-
casecontingencyplans.

“There was broad discussion around
the lack of progress in the Brexit talks
and some discussion around various
political scenarios,” one person said.
Thebanksdeclinedtocomment.

US banks have been among the loud-
est critics of Britain’s decision to leave
the EU since last year’s referendum,
with Lloyd Blankfein, the Goldman
chief executive, recently writing on

Twitter that he anticipated “spending a
lotmoretime” inFrankfurtpost-Brexit.

But the warnings in private meetings
with Mr Ross — as well as similar sound-
ings taken by the Corporation of Lon-
don, the City’s local government, on a
fact-finding mission to Wall Street and
Washington — carried a level of urgency
not seen in previous criticisms, those
presentsaid.

The banks warned Mr Ross that a
“point of no return” was fast approach-
ing, when they must start moving jobs,
capital and infrastructure in order to
meet the March 2019 Brexit deadline, if
notransitionaldealweresecured.

“The fear of a crash-out is rising,” said
Catherine McGuinness, Corporation of
Londonpolicy chair,who led the delega-
tion to the US. “We need action, not

warm words. We really need progress.”
Despite the heated criticism of

Theresa May’s Conservative govern-
ment, the spectre of a Labour govern-
ment under Jeremy Corbyn — whose
party has pushed a transaction tax and
tougher regulation — was an even worse
proposition for the US banks, those
briefedonthetalkswithMrRosssaid.

Ms McGuinness said the next three
months would prove critical to whether
foreign banks, which have contingency
plans to move up to 10,000 jobs, press
ahead. “We really shouldn’t understate
or underestimate what a critical mom-
entwe’reat for thissector,”shesaid.
Additional reporting by Martin Arnold
in London and Laura Noonan in Zurich
May’s cabinet anarchy page 2
Editorial Comment page 8

Wall St warns Ross of mounting
alarm at lack of post-Brexit clarity
3 Banks voice fears to US commerce secretary 3 ‘Point of no return’ nears on job transfers

Saudi turmoil
tests appetite
for Gulf debt
The insatiable demand for sovereign
debt issued by Gulf states is being tested
by Mohammed bin Salman, the Saudi
crown prince who has rounded up royal
family members in an anti-corruption 
crackdown and yesterday warned he
considered Iran’s aid to Shia rebels in
Yemen“anactofwar”.

Inadditiontoasell-off inSaudibonds,
which saw intense demand two months
ago, shares in Kingdom Holdings, the
investment group of detained billion-
aire Alwaleed bin Talal, have also been
hit. Kuwait, Abu Dhabi, Iraq and Bah-
raincouldalso feel theregionalchill.
Analysis page 2
Notebook page 8
Lex page 10
Markets pages 18-20

JPMorgan Chase,
Goldman Sachs
and HSBC were
present at the
closed-door
meeting with
Donald Trump’s
cabinet
secretary on his
visit to London
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COMPANIES

MATTHEW GARRAHAN — LONDON
JAMES FONTANELLA-KHAN — NEW YORK

Rupert Murdoch is not used to hoisting
the white flag of surrender. Yet his
willingness to explore a break-up of
21st Century Fox and discuss the sale of
prime film and television assets to Walt
Disneysuggests that,at theageof86, the
media mogul may have lost his appetite
fora fight.

Thetalkswere initiatedbyDisneyand
its chief executive Bob Iger, according to
two people briefed on the discussions,
and are no longer active. Yet by even
entertaining the discussions, Mr Mur-
doch and his sons, Lachlan and James,
have effectively put Fox on the block, a
target for content-hungry companies
such as Verizon, the telecoms group,
and the John Malone-backed Charter
Communications.

The Murdochs have started a process
that could lead to the dismantling of a
company which took decades to assem-
ble. Without the scale offered by a com-
bination with rival Time Warner —
which rejected a Fox takeover offer
three years ago — a break-up might be
thebestoption.

The media landscape is already in a
period of profound structural change.
The global television and filmed enter-
tainment market has been upended by
Netflix and the growth of digital stream-
ing. Advertising revenues are under
pressure as viewers cut the cord, and
cancel their subscriptions to multichan-
nel cable operators. Once mighty media
conglomerates are grappling with how
best torespond.

For the Murdochs, this meant sitting
down with a direct competitor. “You
can’t preemptively turn down an offer
to create a larger more powerful com-
pany,” says one person close to the dis-
cussions.

Still, the prospect of the Murdochs
contemplating a sale of Fox’s prized film
studio, cable channels and international
investments — such as Sky — has
stunnedinvestors.

The sons took senior roles at Fox in
2015, when James became chief execu-
tive and Lachlan was appointed execu-
tivechairman,alongsidehis father.

“After the torch was passed from
Rupert to James and Lachlan . . . Fox
was set up to remain a family controlled
company for the foreseeable future,”
Michael Nathanson, MoffettNathanson
analyst, wrote in a research note. “The
likelihood that James and Lachlan
wouldchoosetoselldownassetswasnot
very high on the list of potential out-
comesfor thecompany.”

People close to the talks, which were
first reported by CNBC, confirmed that
Fox’s39percentstake inSkywasamong
the assets included in the talks of a pro-
posedsale toDisney.

Under those discussions, it would
have been sold alongside the company’s
film studio — and franchises such as
X-Men — its 30 per cent stake in Hulu,
the digital streaming platform, and
award-winning cable network FX, the
home of acclaimed dramas such as
The People vs OJ Simpson.

Yet the Murdochs’ apparent willing-
ness to consider offloading the stake in
Sky after many years and two bids spent
wading through the regulatory mire in
pursuit of a full takeover of the business
hasparticularlypuzzledanalysts.

The talks come as 21st Century Fox
faces regulatory scrutiny from the UK
competition watchdog over its £11.7bn
takeover of Sky, which has already
drawn criticism from British politicians.

“You will not find the Murdochs sell-
ing a damn thing unless they are forced
to — or humiliated politically,” says

Claire Enders, founder of research com-
panyEndersAnalysis.

“They’ve never been sellers and don’t
needthemoney.”

James Murdoch was particularly per-
sonally invested in acquiring Sky, she
adds. “He has spent 10 years trying to
buy it. [James] has always been a one-
trackguy.”

Six years ago, the family’s reputation
took a knock from the phone-hacking
scandal, which led to Rupert Murdoch
apologising to MPs and the eventual
withdrawal of its first Sky bid. “There

are huge reputational advantages to
James and the Murdochs of this [latest]
dealclearing,”MsEnderssays.

Amidtheuncertaintyof thetalkswith
Disney — or other buyers coming for-
ward for Fox — one person briefed on
the discussions said the Murdochs could
also still become involved in pursuing
deals tobolster theirownbusiness.

AT&T’s attempted purchase of Time
Warner hit a bump this week following
reports that the US Department of Jus-
tice was considering suing to block the
deal. President Donald Trump is a vocal
critic of CNN, Time Warner’s news

channel, which has led to speculation
that he would try to block the takeover.
If that transpires “Rupert could come
back for Time Warner,” said one person
closetotheMurdochs.

But a break-up of the Murdoch
empire still seems the more likely
option. Under the structure discussed
with Disney, the Murdochs would be left
with a US broadcast network and port-
folio of sports rights, the Fox News
Channel and a portfolio of newspapers
in the UK, US and Australia, which are
held within News Corp, which they also
control.

Lacking the scale that would have
come with a Time Warner acquisition,
Rich Greenfield, an analyst with BTIG
Research, said that it was time for the
Murdochs to bite the bullet on their
interests in film and television enter-
tainment.

“It is becoming increasingly obvious
that the legacy media sector has entered
secular decline . . . and television
advertising is finally running out of
steam as dollars shift more rapidly to
digital,”hewrote inaresearchnote.

“Consumer behaviour is changing at a
rate that no legacy media company is
prepared to deal with and decades of
over-earning are being disrupted by the
internet.

“As headwinds rise, we believe the
only way to maximise shareholder
value is tosell.”
See Lex

Sky has threatened to close down
Sky News if its ownership of the
channel becomes a regulatory
impediment to the proposed
£11.7bn takeover of the European
pay-television operator by Rupert
Murdoch’s 21st Century Fox.

Sky warned in a submission to
the UK’s Competition Markets
Authority, which is scrutinising the
deal, that the continued operation
of Sky News should not be
assumed in light of concerns that
the Fox takeover could harm media
plurality in the UK.

Sky said it would be “review [its]
position” in the event that the
“continued provision of Sky News”
impeded the Fox deal or “other
corporate opportunities”. It added
that CMA should not assume its
current contribution to media
plurality “absent the transaction”.

Its submission comes amid
intensifying questions about the
Murdoch family’s ability to close the
deal and revelations that the family
has held deal talks with Walt Disney
regarding a sale of most of Fox’s
assets — including its 39 per cent
stake in Sky.

Shares in Sky closed at £9.30
yesterday, a discount of almost 19
per cent to the £10.75 price per
share that Fox agreed to pay in
December 2016. Analysts said this
spread was a sign that investors
retain doubts over Fox’s chances of
completing its takeover of Sky.

“Closing that deal appears
increasingly challenging given
rising pushback from UK regulators
and at the very least is taking far,
far longer than Fox executives
expected,” wrote Rich Greenfield,
analyst with BTIG Research.

Regulation
Sky threatens news
channel with closure

Murdoch weighs break-up of Fox empire
Discussions with Disney over possible sale of film and TV assets suggest media mogul may be becoming battle-weary

21st Century Fox and its assets
Estimated enterprise value

Other assets include:

* Valuation based on enterprise value

Operating profit ($bn)

Sources: Loop Capital; SNL Kagan; Bloomberg; FT research
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ANDREW WARD — ENERGY EDITOR

Norsk Hydro, one of Europe’s largest
aluminium producers, has agreed to
buy most of the electricity from a
€800m wind farm in Sweden, high-
lighting the increasing importance of
industrial energy users in driving
uptakeofrenewablepower.

Macquarie, the Australian bank financ-
ing the project with General Electric of
the US, said it believed the deal was the
biggest of its kind with a corporate
energyconsumerforwindpower.

Power purchase agreements by large
companies are well-established in the
US, where technology groups including
Apple, Facebook and Google have been
prominent among those underwriting
developmentofwindandsolarprojects.

The Norsk Hydro deal shows how the
trend is also gaining momentum in
Europe as groups respond to regulatory
pressure and economic incentives to
reduce carbon emissions and embrace
renewablepower.

The Norwegian group has agreed to

buy a fixed volume of electricity for 19
years from the 650 megawatt Markbyg-
den wind farm, which will increase
Swedish wind power capacity by more
than12percent.

Edward Northam, head of Green
Investment Group, the Macquarie unit
backing the project, said the deal would
allow development of the largest single-
site wind farm in Europe with minimal
subsidies from the Swedish govern-
ment. This showed how corporate
energy users were creating a new model
for renewable investment as the falling
cost of wind and solar power leads gov-
ernments around the world to reduce
subsidies forgreenpower,headded.

“Investors in long-term infrastruc-
ture assets are still looking for some rev-
enue certainty and structures such as
this one are going to fill the gap [as sub-
sidies are withdrawn],” he said. “It pro-
vides predictable cash flows for the
investor and certainty for the corporate
consumeronenergyprices.”

Microsoft has recently announced
two similar deals in Europe with com-

mitments to buy all the output from two
new wind farms in the Netherlands and
Ireland with combined capacity of more
than 200MW. Technology groups have
been among the trend leaders because
of the heavy energy needs of their data
centres and cloud computing services,
often coupled with ambitious commit-
ments toreducetheircarbonfootprints.

Energy-intensive manufacturers such
as Norsk Hydro are also showing inter-
est in underwriting renewable power
projects as policy measures to tackle cli-
mate change boost the cost of carbon
emissions inmanypartsof theworld.

In the US and Mexico, companies
have announced purchase agreements
for more than 2 gigawatts of renewable
power capacity so far this year, accord-
ing to the Business Renewables Center
in Colorado. That is equivalent to two
nuclearreactors.

The Swedish project marks the first
for Green Investment Group outside
Britain since the former UK govern-
ment-owned entity was acquired by
Macquarie inAugust for£2.3bn.

Energy

Norsk Hydro boost for renewable power uptake

Hunting ground

Alexander F. Yuan/Bloomberg

‘You will not find the
Murdochs selling a damn
thing unless they are
forced to — or humiliated’
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October 30, 2017 09:10 AM Eastern Daylight Time

NEW YORK--(BUSINESS WIRE)--The following is being released by Susman Godfrey LLP and Hausfeld LLP.

There is a Settlement with Citibank, N.A. and Citigroup Inc. (“Citibank”) that impacts individuals and institutions that
entered into over-the-counter financial derivative and non-derivative instruments directly with Citibank, Barclays, or
a Non-Settling Defendant that received payments tied to U.S. Dollar LIBOR. Citibank, Barclays, and the Non-
Settling Defendants (Credit Suisse, Bank of America, JPMorgan, HSBC, Lloyds, WestLB, UBS, RBS, Deutsche
Bank, Rabobank, Norinchukin, Bank of Tokyo-Mitsubishi UFJ, HBOS, SocGen, and RBC) are U.S. Dollar LIBOR
Panel Banks. The instruments include certain interest rate swaps, forward rate agreements, asset swaps,
collateralized debt obligations, credit default swaps, inflation swaps, total return swaps, options, and floating rate
notes.

The litigation claims that the banks manipulated the U.S. Dollar LIBOR rate during the financial crisis, artificially
lowering the rate for their own profit, which resulted in purchasers receiving less interest payments for their U.S.
Dollar LIBOR-based instruments from the banks as they should have. Plaintiffs assert antitrust, breach of contract,
and unjust enrichment claims. Citibank denies all claims of wrongdoing.

Individuals and institutions are included in the Settlement if they:

Directly purchased certain U.S. Dollar LIBOR-based instruments;

From Citibank, Barclays, or any Non-Settling Defendant (or their subsidiaries or
affiliates);

In the United States; and

Owned the instruments at any time between August 2007 and May 2010.

The Settlement will create a $130 million Settlement Fund that will be used to pay eligible Class Members who
submit valid claims. Additionally, Citibank will cooperate with the Plaintiffs in their ongoing litigation against the Non-
Settling Defendants.

Susman Godfrey LLP and Hausfeld LLP Announce a $130
Million Settlement That Impacts Individuals and Institutions
Who Owned a U.S. Dollar LIBOR-Based Instrument Between

August 2007 and May 2010
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Class Members must submit a Proof of Claim, online or by mail, by March 29, 2018 to get a payment. They are
entitled to receive a payment if they have a qualifying transaction with Citibank, Barclays or a Non-Settling
Defendant. At this time, it is unknown how much each Class Member who submits a valid claim will receive.

Even if they do nothing, Class Members will lose the right to sue Citibank for the alleged conduct and will be bound
by the Court’s decisions concerning the Settlement. This Settlement will not result in a release of claims against
any Non-Settling Defendant, and the litigation against Non-Settling Defendants is ongoing. If Class Members want
to keep their right to sue Citibank, they must exclude themselves from the Settlement Class by January 2, 2018. If
they stay in the Settlement Class, they may object to it by January 2, 2018.

The Court will hold a hearing on January 23, 2018 to consider whether to approve the Settlement and approve
Class Counsel’s request of attorneys’ fees of up to one-third of the Settlement Fund, plus reimbursement of costs
and expenses. Class Members or their lawyers may appear and speak at the hearing at their own expense.

For more information, please visit www.USDollarLiborSettlement.com, or call 1-888-568-7640.

Contacts
Susman Godfrey LLP
Seth Ard, 212-471-8354
sard@susmangodfrey.com
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